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In 2007 when the first PSL went into 
effect……..
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Poll Instructions

 To participate:

– Text slc16 to 22333 just once to join

– Respond online at pollev.com/slc16

The polling system is NOT case sensitive

AUDIENCE POLL #1

Do you prefer that the Federal Government

enacts PSL that trumps all other jurisdictions so

that there is one cohesive law?

YES

NO

Paid Sick Leave

• Federal Law: Healthy Families Act (pending); Executive Order 13706 

(effective January 2017—specific government contractors)

• States: Five states have enacted paid sick leave (PSL) laws 

(Connecticut, California, Massachusetts, Oregon, and Vermont) 

• Local: Approximately 20 municipalities, including Washington, DC, 

and Montgomery County, MD, have enacted PSL laws and some 

(Seattle) are already amending their prior laws 

• Varying requirements: pre-emption, applicability (internal vs. external 

employees), eligibility (use vs. accrual), rate of accrual and notice 

(posting and provided individually to employees)
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Components of Paid Sick Leave

 Covered employers

or employees

 Eligibility to accrue 

 Eligibility to use

 Accrual rates

 Accrual caps                                      

 Use caps

 Carryover

 Break in service

 Rate of pay

 Loss at termination

 Replacement workers

 Prohibition against 

retaliation

 Permissible reasons for 

leave

 Notice

 Penalties

 Enforcement

Components of PSL—Eligibility

 Accrual vs. use (hours or days)

 Calendar day vs. business day

 Break in service: If rehired within stated period, employee does not have to 

meet eligibility requirements again

 A staffing firm’s obligation to provide sick leave is based on the cumulative 

number of hours worked for all clients, not just for a particular client

 Uncertainty exists about whether time worked outside of a jurisdiction 

counts toward the eligibility requirements

 Temporary employees do not accrue leave with the staffing firm for any 

pay period in which they are not employed by the firm

 Staffing firms may choose to use a “lapsed time” approach 

Components of PSL—Accrual Rates

 Varies by jurisdiction (e.g., one hour for every 30 worked; one hour for every 56 

worked)

 The more hours worked, the more sick time accrues

 Exempt employees deemed to work 40 hours per week, unless their normal 

workweek is less than 40 hours

 Exempt employees may accrue at higher rates

 Alternative work schedules

— In California, DLSE has determined that an employee may determine how much 

leave to take 

 Cap on annual accrual

— Employer can limit the amount of PSL that can be accrued or paid in any given year

— Conflict with use requirements

— Conflict with carry over requirements

 Front Loading
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Components of PSL—Permissible 
Reasons for Leave

 Varies by jurisdiction

— Both the reasons for leave and the definition of covered individuals

 Diagnosis, care, and treatment of an existing health condition for 

employee or family member

 Preventative care

 Employee or child is a victim of domestic violence, sexual assault, 

or stalking

— Sick time can be used to attend to any medical or health issue

— “Safe time” covered in some jurisdictions

— Service animals

Components of PSL—Verification

 Generally, an employer cannot require a doctor’s note for 

verification of use of PSL 

 Use caution when requesting
— Irrelevant in some circumstances (e.g., stalking)

— Privacy concerns

— Some jurisdictions permit a request for verification for leave in excess of three days

— Documentation may be required under other applicable laws such as FMLA

Components of PSL—Rate of Pay

 Nonexempt: (1) regular rate of pay during week in which employee 

uses sick leave (even if overtime is worked); or (2) dividing total 

wages by total hours worked in full period, not including overtime, for 

the prior 90 days of employment

 Exempt: PSL calculated in the same manner as employer calculates 

wages for other forms of paid leave

 Commission or Piece Rate: CA DLSE example
— Employee is paid 36 cents per square foot for 16,500 square feet during 400 hours 

of work in a 90-day period. The employee earned $5,940. By dividing the $5,940 by 

400 hours, the employee’s rate for sick leave is $14.85 per hour.

— An employee is paid commissions of $9,000 in a 90-day period in which she worked 

480 hours. The hourly rate for sick pay is computed by dividing $9,000 by 480 

hours. This equals $18.75 per hour.
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Components of PSL—Loss at 
Termination

 Accrued but unused time PSL does not have to be paid out

 If employee is reinstated before a break in service, 

previously unused and accrued PSL must be reinstated, 

unless paid at termination

 PSL may be advanced; unclear if time can be deducted 

from final paycheck

Components of PSL—Retaliation and 
Discrimination Prohibited

 Cannot deny employee the right to use accrued PSL

 Rebuttable presumption of unlawful retaliation if employer 

engages in certain acts within 30 days of employee 

engaging in a protected activity, such as requesting leave

 Employers must be prepared to show legitimate, 

nondiscriminatory, and nonretaliatory reasons for their 

actions

Enforcement, Penalties, and Remedies

 Different enforcement agencies in different jurisdictions

 Appropriate relief may include 

— Reinstatement

— Back pay

— Payment for days withheld unlawfully

— Administrative penalty to person whose rights were violated

 Penalties range from $50 to $25,000 for repeat offenses

 Attorney General or Labor Commission can bring action for legal or equitable 

relief; recovery may include attorneys’ fees

 Some jurisdictions permit a private right of action

 No penalties for isolated, unintentional payroll or clerical errors in most 

jurisdictions
— Enforcement agency will consider compliance efforts and implementation of proper policies
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Notice and Record-Keeping

Employer

 Posted conspicuously in the workplace

 Provided on paystub or other document issued simultaneously with pay 

stub

 Maintain records for three years

 Keep records available for inspection

Employee

 Advance notice if leave is planned

 “As soon as practical” if leave is due to an emergency

PSL Issues Unique to Staffing Industry
 Difference between internal and external employees

 Managing multiple short-term assignments with different clients, in 

different jurisdictions

 Long-arm and overlapping statutes (MA and CA)

 Client costs/charging for PSL

— Surcharge

— Charged as taken

— Charged up front

— Other methods

 Client request for PTO in lieu of PSL
— PTO must meet PSL accrual, use, and carryover requirements of PSL law

— CAUTION: In certain jurisdictions, PTO must be paid upon termination

AUDIENCE POLL #2

Do you provide more PSL than the jurisdictional

minimum requirements for ease and in an

attempt to keep operations uniform and

consistent?

YES

NO
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PSL and Compliance Programs

 Rich plan (PTO or plan covering max 

jurisdictional requirements)

 Tiered approach

 Minimum jurisdictional requirements

PSL Jurisdictional Scenarios
 Employee worked an assignment in Phoenix from July 29, 2015, until Aug. 29, 

2015, and began working another assignment on Sept. 6, 2015, in Los 

Angeles. The employee begins accruing sick leave on day 1 of the assignment in Los Angeles (Sept. 

6, 2015) and the days worked by the employee from July 29, 2015, to Aug. 29, 2015, should be credited 

toward the 90-day eligibility requirement to use sick leave in California. Once the employee has worked 

for the company for 90 days (including the time worked on the assignment in Arizona), he /she can begin 

using accrued sick leave in accordance with California law.

 Employee worked on an assignment in Oakland, CA, from April 1, 2015, until 

Oct. 1, 2015, and then began working on a new assignment on Oct. 2, 2015, in 

Los Angeles. This employee has met the 90-day eligibility requirement but 

must accrue sick leave in Los Angeles before being able to use it. The total 

number of accrued sick leave hours that the employee earned in Oakland would stay in Oakland, and if 

the employee returned to work in Oakland within 365 days of his/her last assignment in Oakland, he/she 

would be able to use the previously accrued hours. The hours earned in Oakland do not transfer to Los 

Angeles as the accrued sick leave hours do not move with the employee but instead remain in the sick 

leave jurisdiction where they were earned.  But what does the employee receive if he/she earns sick 

leave under California’s PSL law and then begins working in Oakland or San Francisco?

Sample PSL Compliance Checklist

 Workplace poster is up

 Proper notices included with paystubs

 Determination made regarding which PSL laws apply to 

your employees

 Managers trained

 Employees notified

 Accrual, tracking, and record-keeping plans created and 

maintained or updated
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Existing PTO Policy Checklist

 Make sure the existing policy meets all requirements under PSL 

law

 Revise policies to ensure compliance

 Review all state and local ordinances to ensure compliance

 Prepare to comply with all posting and notice requirements

 Train supervisory and managerial employees, including HR and 

payroll personnel, on the requirements of all applicable laws

 Monitor agency websites for regulations, FAQs, and other 

guidance

Drafting Tips Checklist

 One policy, or separate policies based on location?

 Ensure that a single policy incorporates the most 

employee-protective provisions.

 Evaluate existing policies to determine if there are 

employees who are not already covered.

 Does the policy comply with all applicable jurisdictions?


