
 

Answers to Frequently Asked Questions About 
Form I-9 and E-Verify 
 
The Form I-9 is a complicated two-page document that is accompanied by a 116-page 
“Handbook for Employers” explaining how to complete it. There are many facets of I-9 
completion that are unique to staffing firms. 
 
E-Verify is an Internet-based system maintained by the U.S. Department of Homeland 
Security that allows businesses to verify the work eligibility of employees. 
 
The American Staffing Association offers this issue paper to address the Form I-9 and 
E-Verify issues that staffing firms face most frequently. 
 
This document is informational in nature only and does not constitute legal advice; it 
should not be construed or relied upon as such. ASA members are urged to consult with 
legal counsel about the matters discussed herein. 
 
Form I-9 FAQs 
 
Question 1. Which is responsible for completing the Form I-9—the staffing firm 
or the client? 
Answer 1. The “employer” is responsible for completing the Form I-9 for its employees. 
If the staffing firm is the employer for Form W-2 purposes, then the staffing firm should 
complete the Form I-9, even if the employee will work on site at the client’s location. 
 
Q 2. Which Form I-9 should I use? 
A 2. As of July  17, 2019, you are required to use the Form I-9 that shows a 7 17, 2017 N 
version date in the bottom left-hand corner. You can no longer use forms with March 8, 
2013, or Nov. 14, 2016, version dates in the bottom left-hand corner. 
 
Q 3. When must the Form I-9 be completed? 
A 3. Section 1 of Form I-9 must be completed by the employee no later than the date of 
hire. Section 2 of the Form I-9 must be completed no later than three days from the date 
of hire. That means that if the employee is hired on a Monday, Section 1 must be 
completed no later than Monday. Section 2 must be completed no later than Thursday. 
 
Q 4. What is considered the date of hire? 
A 4. Date of hire can be no later than the first day of work for pay. However, it is 
possible for it to be earlier, in certain circumstances. The U.S. Department of Homeland 
Security has allowed an exception specifically for staffing firms. The date of hire for 
staffing firms can be any time after a conditional offer of employment is made (i.e., after 
the staffing firm has determined that the employee is eligible for, and the employee has 
consented to, placement in the firm’s roster of candidates, even if an actual temporary 
assignment does not occur until later). Alternatively, date of hire can be the first day the 
temporary employee works on assignment for pay. The staffing firm may choose either 
as the date of hire, but once such choice is made, the staffing firm must adhere to that 
choice for all of its temporary employees. 
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Q 5. To save time, can I just have all applicants complete a Form I-9 before 
completing a job application? 
A 5. No. The new Form I-9 expressly provides that a Form I-9 can be completed only 
after a conditional job offer has made and accepted. It cannot be done before a job 
application has been completed. 
 
Q 6. Can I tell applicants to bring two forms of identification to the interview? 
A 6. No. You cannot direct which documents the applicant should bring or present to 
complete the Form I-9. Further, you cannot direct how many documents the applicant 
should bring because it is possible that he or she may only need to present one 
document. Either practice can result in significant fines. Instead, you should make sure 
that every applicant has access to the List of Acceptable Documents and ensure that 
every applicant is aware that he or she can present any document(s) from that list. 
 
Q 7. Can Section 1 of Form I-9 be prepopulated based on information the 
employee filled in on the job application? 
A 7. In the past, the DHS has expressly prohibited any prepopulation in Section 1 based 
on information provided on an electronic application because the electronic application 
would not have the required audit trails documenting who completed Section 1. 
However, if your prepopulation does include detailed audit trails that reference where the 
data come from and who entered the data, then DHS has said that may be acceptable. 
DHS has warned, however, that the sequencing of the data fields should remain the same 
whether the process is done electronically or on paper. 
 
Q 8. Should the staffing firm make copies of the documents presented for Section 
2 of the Form I-9? 
A 8. Yes. If the staffing firm makes and retains copies of supporting documents, it can 
be insulated from many types of administrative fines that U.S. Immigration and Customs 
Enforcement can assess for technical violations. These violations would include listing 
documents in the wrong column, forgetting to fill in certain lines in Section 2 such as the 
issuing authority or the expiration date, and many others. If the staffing firm has made 
copies of the supporting documents, ICE will allow the staffing firm 10 days to cure 
these technical violations without risk of fine. If the staffing firm has not made copies of 
supporting documents, these fines will be assessed with no right to cure. 
 
Q 9. If my firm does keep copies of Form I-9 documents, how and where should 
they be retained? 
A 9. Copies of supporting documents should be stapled directly to the Form I-9, if you 
prepared a paper Form I-9. If you use an electronic tool, it must have the capability to 
upload copies of supporting documents and electronically attach them to the appropriate 
Form I-9. Otherwise, the electronic tool is not compliant with government regulations. 
 
Paper Forms I-9 should be maintained separate from personnel files. You should have 
one location where all current employees’ Forms I-9 are located and stored 
alphabetically. A separate section of Forms I-9 should be kept for terminated employees 
whose Form I-9 is still required to be maintained. 
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Q 10. Can copies of documents be emailed or scanned to staffing firms for review 
in completing Section 2? Can Internet-based tools such as Skype be used to 
review identity and work authorization documents? 
A 10. No. The new Form I-9 expressly requires that whoever signs Section 2 must be 
physically present with the employee presenting the documents, and must physically 
examine original documents before completing and signing Section 2. The signatory 
must sign under penalty of perjury that this was done. 
 
Q 11. What if a staffing firm does not have an office near where the employee will 
be working? How can the firm “physically examine” the documents? 
A 11. A staffing firm may designate an agent to act on its behalf in completing Section 2 
of the Form I-9. The agent is not required to be an employee. In fact, the agent can be 
any person who is physically present with the employee and physically examines original 
documents. The only condition is that person must complete Section 2 of the form in its 
entirety and sign and date at the appropriate spot. It is not permissible for the designated 
agent to review the original documents but then forward the copies to the staffing firm 
to complete Section 2 remotely. The person who reviews the documents must be the 
same person who signs Section 2. 
 
Q 12. Should I use a notary as my designated agent? 
A 12. Although a notary may be a designated agent, in most instances, this is not a good 
option because the notary does not know how to or want to complete Section 2. Most 
notaries feel obligated to limit their role to attesting that the copies of the documents 
were accurate copies of the originals. However, Form I-9 does not require that. Instead, 
it requires that the signatory make sure that the documents presented appear on the List 
of Acceptable Documents, appear genuine on their face, and relate to the employee 
present. Staffing firms should choose their agent carefully, because they will be held 
responsible for the actions of that agent. In other words, the staffing firm will be liable if 
the agent completes the Form I-9 incorrectly. 
 
Q 13. What options are available for remote hires besides relying on notaries? 
A 13. The best choice would be to rely on someone who is familiar with completing the 
Form I-9. That could include the client’s human resource department, contract human 
resource personnel, lawyers, or even representatives from staffing firms in proximity to 
your client that do not work in your market segment. There is also nothing preventing a 
co-worker on site, or even a relative, from acting as an agent for the staffing firm. 
 
Q 14. For how long do I have to keep Forms I-9? 
A 14. You must maintain copies of Forms I-9 and any supporting documents that you 
copied for three years from date of hire or one year from date of termination, whichever 
is later. That means that you must maintain a Form I-9 for every current employee. In 
addition, you must also maintain Forms I-9 for certain terminated employees based on 
the test outlined above. There is no way to come up with a shorthand rule (i.e., keep all 
Forms I-9 for four years). Rather, the test has to be applied on a form by form basis. The 
only shorthand rule is to keep Forms I-9 for all current employees and certain terminated 
employees. 
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Q 15. How do I figure out when to get rid of Forms I-9? 
A 15. You must keep Forms I-9 for all current employees. When an employee is 
terminated, you should pull the Form I-9 from the “current employees” folder and move 
it to the “terminated” drawer. Apply the required test: three years from date of hire or 
one year from date of termination, whichever is later. Then write that later date on top of 
the Form I-9 as the purge date. File alphabetically in the terminated drawer. That allows 
you periodically to review the terminated drawer to pull and shred Forms I-9 and 
supporting documents when the purge date has passed. 
 
Q 16. How do I define “date of termination” for purposes of disposing current 
Forms I-9 and having to complete new ones? 
A 16. The date of termination may be, but is not always, the last day of work for pay. 
Given that it often is unclear, at the end of an assignment, whether a temporary worker 
will be reassigned or has worked his or her last day of work for pay, DHS has specifically 
allowed staffing firms to avoid completing new Forms I-9 for each assignment if the 
following conditions are met: 
 Neither the staffing firm nor the employee has expressly terminated the parties’ 

relationship—either by the staffing firm firing the employee or the employee 
informing the firm that he or she is no longer available for assignments 

 The staffing firm establishes, based on past assignment patterns, a reasonable period 
of inactivity after which temporary employees’ employment will be considered 
terminated 

 The temporary employee’s period of inactivity falls within the reasonable period of 
inactivity established by the staffing firm 

 
Based on this rule, some staffing firms treat date of termination as three months without 
pay, six months without pay, or even one year without pay. Any definition works,; just 
keep in mind that the longer you keep Forms I-9 for current employees, the greater the 
exposure for fines. That must be balanced against making the date of termination 
definitional time period too short and being forced to complete new Forms I-9 almost 
every time someone goes off a project. The best practice would be to determine, on 
average, how long a temporary employee would go without pay before it is unlikely that 
the employee would be reassigned. 
 
Q 17. What do I have to do if my employee’s name changes? 
A 17. You are only required to record a name change if the employee’s employment 
authorization is expiring and needs to be updated in Section 3 of the Form I-9. 
Otherwise, it is not mandatory to update the Form I-9 in Section 3. 
 
Q 18. What if I review and discover a mistake after the Form I-9 has been 
completed? 
A 18. You are permitted and even encouraged to correct Forms I-9 when you discover 
errors. In making corrections, you should never use correction fluid. DHS recommends 
that you draw a line through the error and fill in the corrected information. Put your 
initials, and the date the correction is made, next to each correction. Never backdate 
corrections or pretend they were made at the time the Form I-9 was completed. This 
practice can be the basis for enhancement of fines in a government investigation. 
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Q 19. Can I make corrections to Section 1 of Form I-9? 
A 19. Only the employee can make corrections to Section 1 of Form I-9. Only the 
employer can make corrections to Section 2 or Section 3 of the Form I-9. 
 
Q 20. The contract with my client requires that I provide copies of Forms I-9 and 
any supporting documents to the client for review. Am I permitted to do so? 
A 20. The Immigration Reform Control Act requires that the employer provide copies of 
Forms I-9 and supporting documents only to agencies that are charged with enforcing the 
Form I-9. Those agencies are: DHS, the U.S. Department of Labor, and the Immigrant 
Employee Rights section within the U.S. Department of Justice. The employer is 
prohibited from producing copies of Forms I-9 or supporting documents to anyone 
other than government enforcement agencies.  This prohibition includes redacted copies. 
 
Q 21. So what could I provide to my client instead of those documents? 
A 21. You could provide copies of Technical Assistance Letter(s) from DOJ’s Office of 
Special Counsel, Civil Rights Division, confirming that you are prohibited from 
providing these documents to clients that are not government enforcement agencies. In 
addition, you may wish to provide your client with an attestation that confirms that 
Forms I-9 have been completed for all employees placed on the client site. 
 
Q 22. How will I know if I am being investigated for I-9 violations? 
A 22. ICE is required to serve a Notice of Inspection. The agency can do it by certified 
mail, but usually does it in person. You will have only three business days to produce the 
requested documents. If you receive an NOI, immediately contact qualified counsel for 
advice on how best to proceed. 
 
Q 23. How far back do the document requests go? 
A 23. It varies, but you should expect ICE to request a minimum of two years’ 
documents for both current and terminated employees. 
 
Q 24. What fines can be assessed against the firm for Form I-9 violations? 
A 24. There are two types of fines or penalties that can be assessed in a Form I-9 
investigation. First, there are paperwork violations that are assessed for mistakes in 
completing the Form I-9. The current penalties range from $224 to $2,236 per Form I-9. 
There are additional penalties assessed if any of the employees are unauthorized to work. 
These penalties range from $559 to $22,363 per unauthorized worker. Given the number 
of Forms I-9 generated each year by staffing firms, the potential exposure is significant. 
 
Q 25. How can I prepare now for a potential investigation? 
A 25. Run a current payroll report and make sure that you have a Form I-9 (and any 
supporting documents) for all employees listed on the report. If any are missing, 
immediately secure new Forms I-9 showing the actual date of hire, but current signature 
dates, in Sections 1 and 2. Also run E-Verify queries for employees hired after the date 
of E-Verify enrollment. Identify the reason for submitting the query late as “Discovered 
missing query during self audit.” 
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Q 26. Will I be subject to penalties for completing Forms I-9 or E-Verify queries 
late? 
A 26. Completing a Form I-9 later than the required period (see Question 3 and 
Question 4 above) is considered a “substantive violation,” exposing you to a fine of 
$224–$2,236 per late completion. It is still strongly recommended to complete a Form I-
9 late, rather than not at all, because fines are aggravated if Forms I-9 are not done at all. 
DHS does not fine for late completions of E-Verify queries; however, if DHS discovers 
it as a pattern, it could debar you from continued enrollment in E-Verify. 
 
Q 27. If I have a Form I-9 for every current employee, should I do anything else to 
prepare? 
A 27. You need to review the Forms I-9 you have to determine if they were completed 
appropriately. Seek qualified legal counsel to assist in this process. In addition, you 
should make sure that all of your employees responsible for completing Forms I-9 are 
given a formal training session at least once per year. The procedures change constantly, 
so you cannot rely on training done solely at the time of hire. 
 
Q 28. What should I look for in evaluating electronic I-9 software? 
A 28. This is a very complicated, as well as timely and important, issue. You should not 
presume that just because an electronic I-9 product is on the market that it complies with 
DHS requirements for the electronic I-9 completion or storage of Forms I-9. In fact, 
many products on the market are not compliant. Be especially wary of Forms I-9 that are 
part of a general onboarding software system. Forms I-9 prepared or stored in such 
systems often do not contain the audit trail and security features required by DHS. 
Among other things, DHS requires staffing firms to produce an audit trail showing the 
dates and times when employees completed each field in the electronic Form I-9. Such 
records must be produced within three days of request from DHS, and staffing firms 
that are unable to produce them in a timely manner may face substantial fines. Because 
this issue is one that has received increased scrutiny by DHS auditors, staffing firms 
should not purchase Form I-9 software without having it first evaluated by qualified 
counsel. 
 
Q 29. Is it likely that the government will do away with the Form I-9 soon? 
A 29. It is extremely unlikely that the government will do away with the Form             I-
9. In fact, the form released in 2013 included many barcode features that are not yet 
active, but that the government anticipates will become active in the future as the process 
becomes more paperless. 
 
E-Verify FAQs 
 
Question 1. Must I enroll in E-Verify? 
Answer 1. At this time, E-Verify is a voluntary program unless you have signed a 
contract or subcontract that is subject to the Federal Acquisition Regulations and 
contains the “E-Verify clause” expressly requiring enrollment, or you do business in a 
state that mandates use of E-Verify. Some states require all businesses to enroll; others 
require enrollment only for businesses that have state contracts or subcontracts. A list of 
these states can be found at americanstaffing.net. Click on Law & Advocacy, then Staffing 
Laws & Regulations. 
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In addition, many client contracts also require staffing firms to enroll in E-Verify as a 
condition of the contract. You should also be aware that most immigration reform 
legislation includes a provision that would make E-Verify mandatory for all employers. 
E-Verify is not mandatory for all employers yet, but it is likely to be in the near future. 
 
Q 2. Where can I find information on enrolling in E-Verify? 
A 2. The website is uscis.gov/e-verify. 
 
Q 3. What are the benefits of using E-Verify? Are there any risks? 
A 3. The primary benefit to enrolling in E-Verify is access to certain federal contracts, 
subcontracts, or client contracts. E-Verify can also be used as a marketing tool to clients 
regarding the stability of your temporary workforce. The primary downside is that it does 
require administrative effort and training to comply. 
 
Q 4. When does an E-Verify query need to be completed? 
A 4. Like Section 2 of the Form I-9, the E-Verify query must be completed no later than 
three days from the date of hire; however, the staffing firm defines date of hire. The E-
Verify query does not allow you three additional days past the Section 2 completion date. 
Both Section 2 of the Form I-9 and the E-Verify query have to be completed within 
three days from the date of hire. 
 
Q 5. Can I run a query on someone who started working for me before I signed 
up for E-Verify? 
A 5. Generally, no. Subject to the exception mentioned in Question 7 below, E-Verify 
queries can only be run on employees hired on or after the date the staffing firm enrolls 
in E-Verify. 
 
Q 6. What if I hired an employee before I enrolled in E-Verify but want to assign 
the employee to work at a client site that requires us to use E-Verify for all 
assigned temporary workers? Can I run an E-Verify query on that employee 
before the employee is assigned to that client site? 
A 6. No, you are prohibited from running an E-Verify query on this employee because 
the employee was hired before you enrolled in E-Verify. 
 
Q 7. What do I have to do if I sign a contract or subcontract with the FAR E-
Verify clause? 
A 7. Once you sign a contract or subcontract with the FAR E-Verify clause, the first 
thing that you must do is enroll in E-Verify, assuming that you are not already enrolled. 
If you are already enrolled, you must amend your company profile to reflect that you are 
now a “federal contractor.” 
 
Federal contractors are required to perform E-Verify queries for all existing employees 
working on the federal contract or subcontract; and all newly hired employees company-
wide, regardless of whether they work on the federal contract or subcontract. If it is too 
administratively burdensome to continually monitor who is assigned to the federal 
contract or subcontract, you have the option of E-Verifying all existing employees 
company-wide. 
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Q 8. Can I perform E-Verify queries only on temporary employees assigned to 
specific clients? 
A 8. Yes, in certain circumstances. Staffing firms that are not federal contractors are not 
required to enroll company-wide. Instead, they are permitted to enroll only certain 
locations, called “hiring sites,” in E-Verify. If you identify a branch office as the hiring 
site, then you must perform E-Verify queries for all new hires from that branch office, 
not just the employees hired for placement at the client site requiring E-Verify. If, 
instead, you only want to perform E-Verify queries for the employees assigned to that 
client project, then you must identify only the client worksite as the “hiring site” and run 
all employees hired for that site through E-Verify. 
 
Q 9. Once the E-Verify query is submitted, do I need to do anything else? 
A 9. You need to document the E-Verify case number on the Form I-9. There are two 
ways to do that: either manually write the E-Verify case number on the top of the Form 
I-9, or print a screenshot from the E-Verify website with the case number on it and 
attach it to your Form I-9. 
 
Q 10. As an employer, what am I required to do if I receive a TNC on a temporary 
employee? 
A 10. A tentative nonconfirmation (TNC) case result means that the information entered 
into E-Verify from the Form I-9 differs from U.S. Social Security Administration, DHS, 
or U.S. Department of State records. E-Verify identifies the agency associated with the 
mismatch when the TNC result is provided. You are required to print the “Notice to 
Employee of Tentative Nonconfirmation” and provide it to the employee. The employee 
must then complete the form by stating whether he or she will contest or not contest. If 
the employee chooses to contest the TNC, the employer is required to print a Referral 
Letter and give it to the employee, explaining how the employee should proceed to 
resolve the TNC. You are not permitted to take any adverse employment action against 
the employee while waiting for the resolution of the TNC. 
 
Q 11. Should I notify my client if I receive a tentative nonconfirmation on a 
temporary employee assigned to that client? 
A 11. No. The terms of the memorandum of understanding (MOU) that you signed with 
DHS expressly prohibit you from providing access to E-Verify data to anyone who is not 
authorized to receive such data under the terms of the MOU; and from taking an adverse 
employment action against an employee while the TNC is pending. Notifying the client 
could result in the client asking that the employee be taken off the project. You are 
prohibited from releasing this information. 
 


