
SUCCESS
Clearing the Path for  

In the first half of 2019, the American Staffing 
Association, led by its crack legal team, success-
fully advanced the interests of its members and the 
industry by defeating several proposals that would 
have caused significant harm to staffing companies.

Here’s a look at what took place as well as several 
new legal resources.

AT THE FEDERAL LEVEL

Administration Agrees With ASA 
Position That Staffing Services 
Are Eligible for Passthrough Tax 
Deduction

In a significant victory for the staffing industry, 
the administration issued final regulations in 
January confirming the position advocated by 
ASA that staffing companies can take advantage 
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SUCCESS
of the new tax deduction for “passthrough” busi-
nesses provided for in the Tax Cuts and Jobs Act 
of 2017. The great majority of staffing companies 
are passthrough businesses and should substantially 
benefit from the deduction. 

The deduction applies to businesses such as sole 
proprietorships, partnerships, trusts, and S corpora-
tions in which the owners are taxed as individuals. 
Those individuals can take a deduction, up to 20%, 
for their qualified business income (QBI) subject 
to certain limitations. QBI is the net amount of 
qualified items of income, gain, deduction, and 
loss from any qualified U.S. trade or business, 
except for certain “specified services trades or busi-
nesses” in fields such as health, law, accounting, 
and consulting. Also excepted is any business whose 
principal asset is the reputation or skill of one or 
more of its employees or owners. 

The government agreed with ASA that staffing 
services are eligible for the deduction because they 
are not on the list of excepted services and are 
separate and distinct from the services temporary 
employees provide to staffing firm clients. The final 
rules also make clear that the “reputation or skill” 
exception, as ASA had urged, does not apply to 
staffing. 

ASA Meets With Members of Congress, 
Administration Officials to Advance 
Policy Agenda

Earlier this year, ASA and staffing company 
representatives met with Congressman Lloyd 
Smucker (R-PA) of the House Education and 
Labor Committee and members of the House Judi-
ciary Committee, as well as representatives from 
the White House Office of Legislative Affairs and 
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Domestic Policy Council and the U.S. Depart-
ment of Labor.

The meeting was scheduled at the behest of the 
Staffing Advisory Group, a coalition comprised of 
ASA, staffing firms, and staffing supplier companies, 
and focused on legislative and policy issues of impor-
tance to the staffing industry—including immigra-
tion reform, federal privacy legislation, proposed 
overtime rules, apprenticeships, and potential paid 
sick leave legislation. 

In June, ASA was invited to meet with Rep. Trey 
Hollingsworth (R-IN) to discuss workforce issues 
and the role the staffing industry plays in the U.S. 
economy. ASA was also asked to participate in a 
series of roundtable discussions dealing with the 
concerns of the business community regarding federal 
data privacy legislation. Following the meeting, the 
congressman accepted an invitation to visit the 
headquarters of Elwood Staffing during the August 
congressional recess. 

ASA Meets With Officials From the 
U.S. Department of Labor 

Earlier this year, U.S. Department of Labor offi-
cials reached out to the ASA legal team to solicit its 
views about association health plans, apprentice-
ships, and other DOL initiatives, such as the depart-
ment’s proposed overtime rules. The officials offered 
to be an ongoing liaison between DOL and ASA on 
any regulatory and policy issues of concern to the 
staffing industry.

ASA Comments on DOL Proposed 
Overtime, Joint Employer Rules

On March 7, the U.S. Department of Labor 
issued proposed overtime rules under the Fair 
Labor Standards Act. The rules would increase 
the minimum salary threshold under the FLSA’s 
“white-collar” executive, administrative, and profes-
sional exemptions to $35,308 annually, or $679 per 
week. Employers would be allowed to count certain 
nondiscretionary bonuses and incentive payments, 
including commissions, to satisfy up to 10% of 
the new salary threshold. The proposed rules also 
would increase the salary threshold for the “highly 
compensated employee” exemption from $100,000 
to $147,414 per year.

In May, ASA submitted comments suggesting 
that employers should be able to include 100% 
of nondiscretionary bonuses and other incentive 
payments for purposes of satisfying the salary level 
test in the same way such bonuses and incentive 
payments are included when calculating employees’ 
regular rate of pay for overtime; arguing against the 

proposed increase in the annual total compensation 
for highly compensated employees to $147,414; 
urging DOL to clarify the exempt status of staffing 
firms’ recruiters and account managers by including 
these occupations as examples of exempt adminis-
trative employees; and urging DOL to modernize 
the duties tests to better reflect today’s information 
technology workers’ skills and jobs.

In June, ASA submitted comments supporting 
DOL’s proposed streamlined four-factor test for 
determining joint employer status—whether the 
entity hires or fires the employee; supervises and 
controls the employee’s work schedules or condi-
tions of employment; determines the employee’s 
rate and method of payment; and maintains the 
employee’s employment records. ASA pointed out, 
however, that DOL’s proposed joint employment 
example pertaining to staffing could be misinter-
preted by staffing firms or their clients, thus frus-
trating DOL’s goal of providing greater clarity.

The example provided that a client exercised 
control over a staffing firm’s temporary workers 
by, among other things, setting their hourly rate of 
pay. ASA pointed out that in most staffing arrange-
ments, clients do not set temporary workers’ rate of 
pay—pay is usually determined by the staffing firm. 
To avoid potential confusion, ASA urged DOL to 
revise the example to omit the reference to setting 
pay and establish that the two most common, and 
legally significant, forms of control exercised by 
clients over the staffing company’s employees—
supervision over their work and controlling their 
work schedules—are sufficient to establish the client 
as a joint employer.

Administration Expands Cash 
Payment Health Plans, Cites and 
Adopts Position Advanced by ASA in 
Final Rule 

In June, the administration issued final regulations 
designed to make it easier for businesses—especially 
smaller companies—to offer ACA-compliant health 
coverage by expanding the availability of health 
reimbursement arrangements (HRAs) in which 
employers can establish accounts for the purpose of 
giving employees pretax funds to buy health insur-
ance coverage in the individual market. The rules 
become effective Jan. 1, 2020.

As first proposed, the rules would have barred 
staffing companies from offering an HRA to their 
temporary employees. ASA submitted comments 
explaining that many smaller companies have had 
problems finding and maintaining coverage for 
their temporary workers and could benefit from the 
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option. In response, the final rules expressly allow 
staffing companies to offer HRAs to their temporary 
employees. 

A note of caution: Because the rules are complex 
and potentially confusing to employees, ASA 
members are urged to address any questions 
regarding the rules with their benefits advisers and 
carefully review with them any new products that 
may appear on the market. 

U.S. Internal Revenue Service to 
Address WOTC Issue for Staffing

ASA has been working with the IRS, through 
the agency’s Industry Issue Resolution Program, 
to address a Work Opportunity Tax Credit filing 
issue. The IIR Program is used by the IRS to engage 
industry groups to favorably resolve frequently 
disputed or burdensome tax issues that affect a 
significant number of business taxpayers. 

WOTC is a federal tax credit available to 
employers that hire disadvantaged individuals who 
face barriers to employment. For employers to claim 
the credit, states must certify the workers’ disadvan-
taged status—a process that can take up to three 
years after the workers are hired. As a result, many 
staffing firms claim the credit once they receive the 
necessary certifications. Unfortunately, some IRS 
auditors have taken the position that the credit can 
only be taken in the year qualified wages were actu-
ally paid, thus causing employers to undertake the 
burdensome and expensive task of amending prior 
years’ federal and numerous state tax returns once 
they receive the necessary certifications.

IRS officials recognize the harm this is causing 
employers in time and expense, and are working 
with ASA, its tax counsel from Ernst & Young, and 
several ASA members to issue guidance to allow 
employers to claim the credit the year in which 
certifications are received or continue amending 
returns if desired. 

ASA Participates in EEOC Harassment 
Roundtable

In March, ASA participated in an Equal Employ-
ment Opportunity Commission roundtable discus-
sion on workplace harassment. The roundtable, 
which featured executives from leading business orga-
nizations including the National Retail Federation, 
International Franchise Association, and National 
Association of Home Builders, focused on the steps 
participating organizations and their members have 
undertaken to combat harassment, and follows ASA 
participation in the EEOC’s two-year Select Task-
force on Harassment in the Workplace. 

ASA relayed the association’s significant efforts to 
address this important issue—including producing 
numerous webinars, publishing many articles, 
making its workplace harassment video available to 
members, providing sensitivity training to member 
firms, and more—as well as joint employment and 
the importance of staffing clients’ compliance with 
the law.

OSHA Publishes Temporary Worker 
Safety Bulletins

The U.S. Occupational Safety and Health 
Administration published a new staffing industry 
safety bulletin pertaining to the control of hazardous 
energy (lockout/tagout) as part of its temporary 
worker initiative. In connection with its formal alli-
ance with OSHA, ASA and the employee safety 
committee provided extensive comments and revi-
sions to the draft bulletin.

The final lockout/tagout bulletin states that host 
employers generally have primary responsibility for 
evaluating hazards to which the temporary workers 
can be exposed, developing and implementing a 
site-specific lockout/tagout program, and providing 
appropriate training.

ASA Participates in New Temporary 
Worker Safety Group

The National Institute for Occupational 
Safety and Health issues its National Occupa-
tional Research Agenda to promote research and 
improved workplace safety practices. NORA has 
established a Contingent Workers Workgroup to 
focus on temporary worker safety. The workgroup 
is comprised of NIOSH and OSHA officials as well 
as representatives from ASA and member firms, 
academia, and worker groups. 

The group plans to increase awareness of OSHA 
safety requirements among host employers, staffing 
companies, and temporary workers, and is drafting 
recommended practices for host employers to ensure 
the protection of temporary workers. >>>
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AT THE STATE LEVEL

Employer Medicaid Taxes
Rhode Island 

In Rhode Island, Gov. Gina Raimondo (D) 
signed into law the state’s budget, which, in a victory 
for the staffing industry, omitted a proposed tax on 
businesses with employees enrolled in Medicaid—a 
proposal that would have subjected companies with 
more than 300 employees to a quarterly assessment 
of 10% of wages on each Medicaid employee, up 
to $1,500 per employee per year. This would have 
put a major financial burden on businesses least able 
to bear it—those employing the lowest-skilled and 
lowest-paid workers. 

Rhode Island’s legislators chose not to go down 
that path. As Speaker of the House Nicholas Matti-
ello (D) told reporters, “Our principles were to make 
sure the budget was business-friendly…and did not 
impose any new taxes that we felt were onerous to 
our economy.” The speaker expressed similar views 
in a March meeting with ASA and the Rhode Island 
Staffing Association, an ASA-affiliated chapter, in 
which the industry representatives strongly urged 
that the Medicaid tax be dropped because of the 
negative effect on staffing companies and jobs.

Massachusetts 
Based on input provided by ASA and the Massa-

chusetts Staffing Association, the Massachusetts 
Department of Unemployment Assistance issued 
revised regulations and guidance, making it easier 
for staffing companies to qualify for hardship 
waivers from their Employer Medical Assistance 
Contributions payments. 

The revised rules changed the method for 
counting temporary employees working on multiple 
assignments, which made it easier for staffing firms 
to meet the turnover test for obtaining relief. In 
addition, the DUA reduced the turnover threshold 
from 300% to 250%, allowing more staffing 
companies to satisfy the test. EMAC payments are 
set to sunset Dec. 31, 2019. 

Data Privacy
California 

Beginning Jan. 1, 2020, the California Consumer 
Privacy Act of 2018 grants “consumers” various 
rights regarding personal information held by a 
business, including the right to know what informa-
tion the business has and to request that the infor-
mation be deleted. The law authorizes consumers to 
sue the business for civil damages resulting from its 
failure to maintain reasonable security procedures.

The CCPA has caused much consternation 
among employers because of its apparent appli-
cation to employee data. While many believe the 
legislature did not intend to include employee 
information, the plain language of the CCPA—
specifically the broad definition of “consumer,” 
which covers any “natural person who is a Cali-
fornia resident”—means the law likely covers such 
information. In such case, the law could impede 
the collection of candidate information from social 
media and other publicly available sources, as well 
as impede the sharing of candidate information 
with clients. 

ASA is working with a broad coalition of 
employers, including the California Chamber of 
Commerce, advocating for legislation to narrow 
the definition of consumer to exclude applicant 
and employee information obtained by employers. 
ASA also filed comments with the California 
Department of Justice urging that any forth-
coming CCPA regulations exclude applicants and 
employees from the definition of consumer.

California AB 25 was passed unanimously by the 
Assembly and is currently under consideration in 
the Senate. 

Taxes
Utah 

After months of covert discussions and with just 
two weeks left in the legislative session, the over-
whelmingly Republican Utah legislature stunned 
the business community and other groups by 
unveiling a massive tax reform proposal (HB 441) 
that would have made sweeping changes to the 
state’s tax system. Among other things, the proposal 
would have dramatically expanded state sales taxes 
on business and professional services—including 
temporary staffing. 

ASA hired a lobbyist and promptly joined 
the opposition along with other affected groups, 
including the state bar. The outcry was so intense 
that lawmakers abandoned the effort to pass a bill 
this year. They committed, however, to continue 
discussions over the coming months and promised 
to host several roundtables for interested parties to 
discuss what a new tax plan might look like. 

ASA and its lobbyists, which include a former 
majority leader of the Utah Senate, continue to 
make the case with lawmakers that staffing services 
should not be subject to the tax, given their key 
role in job creation and contribution to the state’s 
economy—and that legislators should look to other 
sources of revenue that will not kill jobs and have 
other self-defeating consequences. >>>
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Oregon
Earlier this year, Oregon Gov. Kate Brown (D) 

urged the legislature to pass a tax plan that would 
raise over $2 billion for K-12 education. Acting 
on this request, House and Senate leadership put 
together legislation that would impose a new gross 
receipts tax on taxable commercial activity. The bill 
was passed overwhelmingly and signed into law by 
Gov. Brown.

Thanks to the efforts of ASA’s lobbying team in 
Oregon, the bill specifies that taxable commercial 
activity does not include “property, money, and 
other amounts received or acquired by an agent on 
behalf of another in excess of the agent’s commis-
sion, fee, or other remuneration.”

The intent of that language is to allow a tempo-
rary staffing company to exclude wages and benefits 
paid to their workers, both of which are essentially 
passthrough income to the staffing company, from 
their taxable commercial activity. 

Regulations implementing the new law will need 
to be written and in place by Jan. 1, 2020. 

Predictive Scheduling
Connecticut

The Connecticut legislature considered two bills, 
HB 6924 and SB 764, that would have required 
certain types of employees to receive one-half of their 
regular pay rate for any scheduled hours that the 
employer cancels or reduces with less than 72 hours’ 
notice. In order to schedule work shifts with less than 
72 hours’ notice, such employees and employers 
would have to mutually agree to the shift in writing. 

In addition, the bills would require employers to 
pay employees time-and-a-half for working a shift 
that begins less than 11 hours after the employee’s 
previous shift ended.

ASA submitted comments to the House and 
Senate leadership, as well as key committee 
members, in opposition to these bills. The bills died 
when the legislature adjourned for the year in June. 

Chicago
Following the election of Mayor Lori Lightfoot 

(D), the Chicago City Council introduced a new 
predictive scheduling ordinance. Among other 
things, the ordinance would require that certain 
workers be provided with advance notice of their 
work schedules, and workers would be entitled addi-
tional pay if they are notified upon short notice that 
a shift has been cancelled or their work hours have 
been reduced. Furthermore, the ordinance would 
prohibit businesses from using temporary and other 
workers supplied by third parties, including staffing 

firms, unless such businesses first offer additional 
work to their existing employees.

In meetings and correspondence with the new 
mayor, ASA explained why staffing companies 
cannot practically comply with the advance notice 
requirement, and that barring businesses from using 
third-party workers unless they first offer existing 
employees additional work is unconstitutional. 

Washington
The Washington state legislature considered bills 

(HB 1491, SB 5717) that would have required 
certain covered employers to provide work schedules 
two weeks in advance and imposed penalties in cases 
in which schedules were changed on short notice. 

ASA submitted comments in opposition, and 
the bills failed to advance out of their respective 
committees.

Temporary Worker Right to Know
New Hampshire

Following years of repeatedly introducing draco-
nian right-to-know legislation—only to see such 
legislation defeated in successive years due to ASA 
advocacy—in January the New Hampshire legis-
lature introduced a much more benign bill. The 
bill (HB 272) would require staffing companies to 
do things that most firms already do—including 
providing employees with written notice of the 
name, address, and phone number of the staffing 
firm; a description of the terms and conditions of 
the assignment; and a client contact for reporting 
illnesses and injuries or other work-related 
complaints.

While the bill easily passed the New Hampshire 
House, due to time constraints at the end of the 
session it was sent to a working group for further 
consideration during the summer. 

Paid Leave
Massachusetts

In June, the Massachusetts Department of Family 
and Medical Leave issued much-anticipated final 
regulations for the state’s Paid Family and Medical 
Leave Law. The final regulations include an impor-
tant provision for staffing firms—advocated by ASA 
and its affiliated chapter, the Massachusetts Staffing 
Association—that a person taking leave will not be 
entitled to job restoration if the person “was hired 
for a specific term or only to perform work on a 
discrete project, if the employment term or project 
is over and the employer would not otherwise have 
continued to employ the employee.”

The regulations thus mirror the federal Family 
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and Medical Leave Act, which includes a similar 
provision regarding reinstatement of temporary 
workers.

Nurse Staffing
Iowa

Legislation was introduced and considered in 
Iowa that, if enacted, would have severely changed 
the way nurse staffing firms do business in the 
state. HF 298 was aimed at staffing firms that 
provide nurses to nonhospital health care facilities 
such as nursing homes. As drafted, the bill would 
have barred staffing companies from charging 
the facility a conversion fee for hiring the firm’s 
nurses. 

ASA and a coalition of nurse staffing members 
with operations in Iowa opposed the bill on 
several grounds: First, the bill would have imposed 
requirements that Iowa law already imposes on 
staffing firms and health care facilities—including 
the duty to ensure that nurses have the education, 
training, experience, and credentials they need for 
the position, and that they have been subjected to 
background checks. Second, conversion fees are 
simply designed to ensure that staffing firms can 
recoup their significant costs of advertising for, 

recruiting, onboarding, and orienting their nurses, 
and have never been a barrier to full-time employ-
ment. 

As a result of these opposition efforts the bill 
failed to pass out of committee. 

ASA Publishes New Issue Papers
In February, ASA published a new issue paper, 

“Staffing Industry Class Action Report—Part I,” by 
Gerald L. Maatman Jr., Esq., of Seyfarth Shaw LLP. 
The paper focuses on class and collective actions 
filed against staffing companies in 2018 and will 
help companies spot litigation trends and focus on 
timely compliance issues. The second installment of 
the issue paper will be published later this year. 

In March, to help staffing companies assess I-9 
software and ensure that their practices are compliant, 
ASA updated its issue paper, “Answers to Frequently 
Asked Questions About Form I-9 and E-Verify.”

ASA members can download these new issue 
papers as well as many others at americanstaffing.net/
legalarticles. n

Send feedback on this article to success@americanstaffing.

net. Engage with ASA on social media—go to ameri-

canstaffing.net/social.
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