
AHG Corp. has been 
a longtime client 
of Staffing Direct, 

a search and placement firm 
operating in Concord, MA, 
under the leadership of Jeffrey 
Jarvis. After a particularly long 
search, Staffing Direct refers 
Leslie Loomis as a candidate for 

AHG’s nurse practitioner position. AHG 
is impressed with the candidate, but claims 
that it cannot afford her and decides not 
to fill the position. One month later, Jarvis 
is alerted to the fact that Leslie Loomis is 
now working for AHG Corp. Clearly, 
AHG Corp. went behind the recruiting 
firm’s back to directly hire Loomis and 
avoid paying a direct placement fee. But 
what legal action can Jarvis take?  

Jarvis, whose firm is a member of the 
American Staffing Association, remem-
bers reading a recent ASA issue paper 
on this exact subject. He finds what he’s 
looking for in the legal section of ameri-
canstaffing.net: “Protecting Your Direct 
Placement Fees.”

The paper confirms that AHG Corp. 
has committed a “backdoor hire,” and that 
Staffing Direct is entitled to a placement 
fee, so long as the original contract with 
the client included appropriate language 
detailing the recruiting firm’s and client’s 
relationship. 

Creating a Client Contract 
The basis for collecting a full placement 

fee is creating a contract with your client. 
It is very important that you enter into a 
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contract with your client before referring 
any candidates to the client. The essential 
elements of a contract are (1) competent 
parties, (2) an offer, (3) an acceptance, 
and (4) legal consideration.  

In the direct placement context, there 
are competent parties: the recruiting firm 
and its corporate client. There is also 
an offer: the recruiter offering to find a 
candidate for its client for a fee, generally 
a percentage of the candidate’s first year’s 
compensation. The third element, accep-
tance, can occur when the client responds 
agreeing to have the recruiter refer candi-
dates to it, the client interviews candidates 
referred to it, or the client hires a candi-
date. Finally, the fourth element of the 
contract, legal consideration, consists of 
the activities performed by the recruiter in 

reliance upon the client’s promise to pay 
a fee if it hires a candidate referred by the 
recruiter.  

Generally, contracts may be either 
oral or written (signed by both parties). 
However, in direct placement agree-
ments in Massachusetts, where Staffing 
Direct does business, contracts between 
recruiting firms and clients must be in 
writing and signed by both parties in 
order to be enforceable in a Massachu-
setts court. Luckily Jarvis finds that there 
was indeed a written and signed contract 
with AHG Corp.   

The paper goes on to explain that, 
when entering into contracts with a client, 
generally recruiting firms should always 
follow these steps:
n Obtain an unequivocal verbal agreement 

by your client to pay your placement fee 
during your initial conversation with 
your client, before referring candidates. 

n Always forward your fee agreement to 
your client, whether or not it will be 
signed by the client. Even in situations 
where the client has not signed the 
fee agreement, courts have frequently 
looked to and applied the terms of the 
recruiter’s fee agreement when disputes 
have arisen between recruiters and their 
clients.  

n Signed fee agreements should be used 
whenever possible, and should always 
be used if you may need to enforce the 
agreement in a Massachusetts court.

n Preprinted signature lines for your 
client’s signature should not be placed 
in your fee agreement unless you will 
insist on your client returning the 
signed fee agreement before referring 
candidates. If the client fails to sign and 
return the document and later objects 
to paying your placement fee, the 
client’s or its attorney’s first argument 
will be that the client never agreed to 
your terms since it never signed your 
agreement. 

n Another way to obtain “written” approval 
from your client is to have them send 
you an acknowledgment email stating 
that your fee agreement “is agreed to,” 
or words to that effect. However, this 
approach will likely not work in Massa-
chusetts.  

Documenting the Process
Documentation concerning both the 

contract with your client and your efforts 
during the search process is critical. One of 
the most important factors in prevailing in 
a placement fee dispute is credibility, and 
good documentation builds credibility. 
Conversely, the credibility of your claim 
and you as a witness may be substantially 
undermined if your documentation is poor.

You should keep copious notes (ideally 
in your recruiting software) regarding each 
search, from start to finish. By the time 
you have made a placement, your notes 
and documents should provide a chrono-
logical narrative of all conversations with 
the clients and candidates and all actions 
taken by the parties, including the date the 
client agreed to pay your placement fee, 
the date the fee agreement was sent to your 
client, the dates of scheduled interviews, 
the results of the interviews, the content 
of offers made to the candidate(s), and all 
documents provided or exchanged during 
the process. Jarvis notes that his recruiters 
have retained extensive documentation on 
the entire search process with AHG Corp., 
and specifically with the candidate Leslie 
Loomis.  

Including Protective Provisions 
There are several types of provisions 

you should consider adding to your 
fee agreement in an effort to thwart fee 
disputes with your clients, including 
language confirming the parties’ agree-
ment as well as countering any potential 
client’s argument that it need not pay a 
placement fee because it was previously 
in contact with the referred candidate. 
The ASA issue paper, as well as the ASA 
search and placement model contract, 
contain sample language for such protec-
tive provisions.   

Beware of fee agreements you receive 
from your clients. They often contain 
problematic provisions, including nonso-
licitation (hands-off) obligations and 
onerous indemnification provisions. Your 
client’s recruiting agreement should be 
carefully reviewed, preferably by legal 
counsel, before you sign it since you are 
generally bound by the terms of an agree-
ment once signed. 

One of the most 
important factors in 
prevailing in a placement 
fee dispute is credibility, 
and good documentation 
builds credibility.
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Thwarting Backdoor Hires
Jarvis learns that he should be peri-

odically (at least quarterly) checking 
for backdoor hires, which seems to be 
the issue at hand with Loomis. Most 
often, backdoor hires are discovered by 
checking candidates’ LinkedIn accounts, 
since most candidates religiously update 
their LinkedIn profiles. The ASA issue 
paper recommends the following steps if 
a backdoor hire is discovered:
n First, speak to the candidate to obtain 

as much information as possible, 
including the candidate’s start 
date, starting salary, and sequence 
events leading to her hire. In most 
instances, the candidate—rather than 
your client—will be the best source 
regarding facts concerning the place-
ment.  

n Second, contact the client and congratu-
late them on hiring your candidate, and 
tell them you are calling to confirm the 
candidate’s first year’s compensation in 
order to send your invoice for the place-
ment.

n Third, invoice the client for the place-
ment. 

While fee disputes may be unavoidable, 
Jarvis learns that consistently following 
these best practices should reduce the 
number of disputes, and put his firm in 
a strong position if a client later balks at 
paying a placement fee. n

Mike Rode, Esq., is an attorney in the law firm 

Reminger Co. LPA. A former vice president and 

general counsel of and now consultant to one of 

the world’s largest executive recruitment and staffing 

organizations, he has substantial expertise in legal 

matters relating to executive recruitment and staffing, 

franchising, and employment issues.

This material is not intended, and should not be 

relied on, as legal advice. ASA members should 

consult with their own counsel about the legal 

matters discussed here. Send feedback on this 

article to success@americanstaffing.net. Engage 

with ASA on social media—go to americanstaffing.

net/social.

americanstaffing.net 3


