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Selected Co-Employment
Legal Issues



Co-Employment (ASA Definition)

“A commercial relationship between two or more 
businesses in which each has actual or potential 
legal rights and obligations as an employer with 

respect to the same employee or groups of 
employees”

Work together at contract stage to ensure 
appropriate allocation of responsibility and risk.



Indemnification (ASA Model Agreement)

 To the extent permitted by law, STAFFING FIRM will defend, indemnify, and hold CLIENT and 
its parent, subsidiaries, directors, officers, agents, representatives, and employees harmless 
from all claims, losses, and liabilities (including reasonable attorneys’ fees) to the extent 
caused by STAFFING FIRM’s breach of this Agreement; its failure to discharge its duties and 
responsibilities set forth in this Agreement; or the negligence, gross negligence, or willful 
misconduct of STAFFING FIRM or STAFFING FIRM’s officers, employees, or authorized 
agents in the discharge of those duties and responsibilities.

 To the extent permitted by law, CLIENT will defend, indemnify, and hold STAFFING FIRM and 
its parent, subsidiaries, directors, officers, agents, representatives, and employees harmless 
from all claims, losses, and liabilities (including reasonable attorneys’ fees) to the extent 
caused by CLIENT’s breach of this Agreement; its failure to discharge its duties and 
responsibilities set forth in this Agreement; or the negligence, gross negligence, or willful 
misconduct of CLIENT or CLIENT’s officers, employees, or authorized agents in the 
discharge of those duties and responsibilities.



Indemnification (Example of Contract 
Language Not Atypically Proposed by Client)

 Hold Harmless and Indemnification. STAFFING FIRM agrees to assume the risk of all damage, loss, cost and expense 
associated in any way with the rendering of the Services. STAFFING FIRM agrees to indemnify CLIENT and to hold 
CLIENT harmless from and against any and all liabilities, damages, costs, compensation, losses, expenses, fines, 
penalties and attorneys' fees of any kind that may accrue to or be sustained by CLIENT on account of any claim, 
demand, charge, suit, action, investigation or proceeding made or brought against CLIENT by any person or entity 
related to or arising from: (i) the performance of Services and any act or omission by STAFFING FIRM or a Temporary 
Employee, including, but not limited to, claims arising out of tort, contract, equity, implied covenant, invasion of privacy,
defamation, personal injury, wrongful discharge, emotional distress, discrimination, harassment, retaliation, occupational 
safety and health claims, work-related injuries, claims for workers compensation benefits, claims for insurance or other 
employee benefits, claims for wages, any claim under the Age Discrimination in Employment Act (29 U.S.C. §621 et. 
seq.), the Civil Rights Act (42 U.S.C. §1981), Title VII of the Civil Rights Act of 1964 (42 U.S.C. §2000e et. seq.), the Civil 
Rights Act of 1991 (42 U.S.C. §1981(a) et. seq.), the Americans With Disabilities Act (42 U.S.C. §12101, et. seq.), ERISA 
or the Family Medical Leave Act (29 U.S.C. §2601 et. seq.), any claim under the Fair Labor Standards Act of 1938 (29 
U.S.C. §201 et. seq.), the Rehabilitation Act of 1973 (29 U.S.C. §701 et. seq.) or any other federal, state or local statute, 
regulation, constitution, order or executive order; (ii) any taxes, penalties, or other liabilities assessed against STAFFING 
FIRM or CLIENT under Code §4980H as a result of STAFFING FIRM’s (x) failure to offer “minimum essential coverage” 
under an “eligible employer-sponsored plan” each within the meaning of Code §5000A(f)(1)(B); or (y) offer of coverage 
that is not “affordable” or fails to provide “minimum value,” each within the meaning of Code §36B(c)(2)(C) and 
§4980H(b) and related regulations; and (iii) any contention by Temporary Employee that he or she is an employee, dual 
employee or joint employee of CLIENT.



Equal Employment Opportunity

 EEOC has stated the staffing firm, client, or both 
could be liable for unlawful discriminatory conduct
– Discrimination
– Harassment
– Retaliation

 Staffing services agreement should memorialize 
both parties’ obligation to provide a respectful 
workplace and to provide EEO



Equal Employment Opportunity (cont.)
 Considerations for staffing firms:

– Cannot honor discriminatory job orders
– Should understand client’s reasons for ending 

assignment
– Should ensure no retaliation (by client or staffing firm) 

against employees for protected activity

– Making good faith complaints
– Participating in employment discrimination proceeding



Equal Employment Opportunity (cont.) 

Work with client to resolve complaints
 Avoid exposure for repeated acts of harassment



Employees With Disabilities
 EEOC guidance: Staffing firm and client have joint 

obligations for ADA compliance
– Sharing costs of providing reasonable accommodations

– Engage in interactive process with disabled employees 
and candidates

– Undue hardship—generally significant expense for both 
staffing firm and client
 Depends on facts and circumstances of each case



Family and Medical Leave Act (FMLA)
 U.S. Department of Labor guidance

– Typically joint employers
– Primary employer (usually staffing firm) must give 

notices, provide leave, and maintain health benefits
– Who must restore a temporary employee returning 

from leave?
– What happens if client refuses to restore temporary 

employee?
 “Front of the Line” issue



Wage and Hour

 Fair Labor Standards Act (FLSA)
– Minimum wage
– Overtime
– Payroll record-keeping
 DOL recognizes staffing firm and client as “joint 

employers” for FLSA purposes



Wage and Hour (cont.)
 Typically, staffing firm has primary responsibility for 

paying regular and overtime wages, withholding 
taxes, and maintaining payroll records

 Overtime
– Generally joint and several liability if employee worked 

40+ hours for one client

– Staffing firm may be liable if temporary employee worked 
40+ hours collectively for more than one client



Wage and Hour (cont.)
 Ensure clients:

– Understand applicable overtime requirements
– Do not allow “off the clock” work
– Sign off on employee time sheets

 Be wary of agreeing to pay temporary employees 
on a daily rate basis
 Staffing services agreement should reflect these 

requirements



Background and Credit Checks
 Typically, staffing firm performs background checks 

– Fair Credit Reporting Act (FCRA)
– Notify applicant—obtain written consent (including to 

share results with client, as applicable)
– Before taking adverse action
 Give candidate copy of report and “A Summary of Your Rights 

Under the Fair Credit Reporting Act”
 Give employee a reasonable amount of time to respond (U.S. 

Federal Trade Commission has held that five days is 
reasonable)



Background and Credit Checks (cont.)
 Ensure compliance with state and local laws
 “Ban-the-box”

– Various state and local laws enacted that preclude 
employers from inquiring into an applicant’s criminal 
history on a job application or, in some jurisdictions, 
until the end of the hiring process
 NYC—no criminal history until after a conditional job offer extended

– Avoid blanket rules (including client demands—for 
example, “clean record required”) as to results

– Evaluate with counsel the reach and scope of such laws 



Immigration and I-9 Compliance

 Staffing firm is responsible for performing I–9 
verification and maintaining records
– Clients generally should not be involved in I–9 

process
 Staffing firm must ensure information obtained from 

applicant is not used in discriminatory manner
 Do not provide client with an employee’s Form I–9



Occupational Safety and Health Act
Who has the duty to provide safe workplace?
Who has the duty to provide workplace training?
 Staffing firms (together with clients) should:

– Identify OSHA duties (general vs. site-specific) in 
staffing services agreement

– Establish method for employees to report workplace 
hazards and injuries

– Communicate frequently with employees and each other



Affordable Care Act (ACA)
 Either staffing firm or client is common-law 

employer for ACA purposes—not both
– Typically, staffing firm is common law employer
 Recruiting and screening, payment of wages, hiring and firing, 

etc.
– Staffing firm performing mere “payrolling” services
 According to the IRS, the client organization may be the 

common law employer – in that case an “offer of coverage” can 
be made by the staffing firm on behalf of its payrolling client for 
an additional fee



Affordable Care Act (cont.)

 Typically, staffing firm responsible for providing 
health coverage under ACA but could elect to pay 
tax penalty
 Do not contractually agree to provide affordable 

health coverage—only agree to take responsibility 
for compliance with the ACA



Employee Benefits
 Typically no duty to offer most forms of employee 

benefits to temporary employees

With respect to employee benefit plans offered by 
clients, staffing firms should have temporary 
employees sign acknowledgements reflecting that 
they are not eligible to participate in plans or receive 
benefits, and that they specifically waive the right to 
do so



Workers’ Compensation
 Staffing firm typically maintains insurance coverage

 Client as “special employer”
– Establish client’s special employer status in staffing 

services agreement
– Workers’ compensation benefits as exclusive remedy

 Need to cooperate with client on immediately 
reporting workplace injuries



Responding to

Workplace-Related Complaints



Potential Conflicts

 Complaint by employee / candidate

 Misconduct reported by supervisors or co-workers

 Complaint by third party (supplier, client, etc.)
– Complaint by a client employee regarding candidate

 Investigation initiated by government agency

 Private attorney demand letter



Initial Steps
 Plan and begin investigation promptly

– Review company policies and practices
– Review services agreement for requirements to 

cooperate with client
 Consider availability of witnesses and information

Who should conduct investigation?
– Attorney or non-attorney? Inside or outside counsel?

What should client’s involvement be?



Initial Steps (cont.)

 “Litigation hold”—if appropriate, work with client to 
coordinate
 Collect relevant documents and information
 EPLI?



Handling Complainant and Accused

 Accused employee
– Consider (perhaps with client) whether to transfer to 

different assignment if appropriate
 Complainant

– Do not retaliate—need to discuss with client

– Consider offering paid leave or another 
accommodation, but do not force it



Investigation Interviews
 Consider order of interviews

– Interview complainant first—ensure valid complaint
– Who has useful information for subsequent interviews?
– Consider interviewing accused twice—once after 

complainant and, possibly, again after all witnesses
 Prepare topics and questions
 Discrete location



Investigation Interviews (cont.)

 Have two people attend each interview
– Investigator conducting interview and asking 

questions
– Another individual taking notes

 Client representative in interviews?

 Taking notes
– Accurate, but not verbatim
– Work product issues



Investigation Interviews (cont.)
 Introductory comments and necessary disclosures to 

interviewees
– Convey purpose of interview / role of investigator

– Upjohn warnings

– Request full cooperation—candid, truthful information

– Emphasize no-retaliation policy of both the staffing firm 
and the client organization



Investigation Interviews (cont.)

 Decide whether appropriate for client to participate
– Attorney–client privilege issues
 Client generally should not interview staffing firm 

employees without staffing firm representative 
present



Confidentiality

 Is there a specific business justification to 
request an employee keep investigation 
confidential?
– If yes, document this conclusion and explain to 

employee / interviewee
 Alternate approach:

– Request employees be discreet and not interfere



Investigation Interviews—Weingarten
Rights
 Union employees may have union representative 

present at interview that may lead to discipline
 No duty to inform employee of right
 Employee need only put company on notice of 

want for representation at interview



Interviewing Tips
 Avoid the following:

– Accusatory questions (e.g., “did you sexually harass 
X?”)

– Questions using legal terms (e.g., “sexually harass”)
– Making predictions of outcome
– Expressing agreement or disagreement 

 Start with open-ended questions–follow up with 
specifics



Interviewing Complainant

 Confirm nature and validity of allegations
 Identify potential witnesses / interviewees
 Demonstrate complaint has been taken seriously
 Document allegations—have complainant confirm



Interviewing Accused

 Give accused the opportunity to discuss thoughts and 
say what he or she believes complaint to be about
 Request response to specific allegations (affirm or deny) 

– If allegations denied, ask why complainant would make 
the allegations

 Consider having management witness in interview



Document Investigation

 Document all elements of investigation
 Document facts of interviews, not legal conclusions
 Maintain investigation file

– All records and notes from interviews
 Make credibility determinations



Draft Investigation Report

 Contain description of
– Issue prompting investigation
– Witnesses interviewed and summaries of information
– Relevant evidence reviewed (and not reviewed)
 Assess credibility of witnesses and evidence
 Factual findings and relation to issue of investigation



Investigation Report Issues

Who should get a copy of the report?
– Generally, the decision makers
– Anyone else? Client?
 Attorney-client privilege and work product issues
 Do not give copy of report to complainant or 

accused



Response to Investigation

 Determine response based on whether
– Allegations corroborated
– Allegations disproven
– Investigation inconclusive
 Consistency with policies and past practices



Post-Investigation
 Communicate outcomes to complainant and accused

– To client, if necessary
 Assess obligations to report results outside of the 

company
 Monitor for any subsequent retaliation
 Consider need for revising policies and procedures



Post-Investigation (cont.)

 Formulate plan together with client to address 
continued need to recognize, prevent, and respond 
to allegations of unlawful conduct



Final Considerations
 Consider contractual obligations of staffing firm 

and client to defend and indemnify

 At all times, consider whether staffing firm’s and 
client’s interests are aligned and, if not, the legal 
and business implications

 Consider who is authorized to act as 
representative for staffing firm when interacting 
with government agency 



The information presented in this presentation 
does not represent legal advice, which should 
come from a legal adviser with knowledge of 
specific facts and circumstances. 



Crisis Response
Issues



Bad Things Happen Fast

 Anticipate possible crises
 Be prepared to respond
 Coordinate with other parties, particularly your 

lawyers



Social Media Is an Accelerator



Core Principles of Crisis Response

 Respond quickly—be proactive. If you don’t tell 
your story, no one else will
 Don’t lie: For crisis communication to work, the 

messenger must be seen as credible
 Be empathetic; show you care; acknowledge fears



More Core Principles

 Don’t speculate—only say what you know to be 
true
 Be clear: There is no more important time to be 

understood. Use simple language, not jargon
 Be attentive to old and new media—gather 

information and push out your messages



Flint Water Crisis



Precrisis

 Establish crisis protocols.
 Create lines of communication within your 

organization and beyond.
 Test your planning, and update as needed.
 Better planning means quicker response when 

crisis hits. 



Designate Your Crisis Team

Who activates the crisis communication plan?
Who gathers information?
Who verifies information?
Who will interface with other organizations and 

stakeholders?
Who is creating the messaging?



The Ideal Spokesperson

 Projects empathy and reassurance
 Speaks with credibility and expertise
 Uses clear and simple language
 Stays cool under pressure
 Can keep emotions under control



Spokesperson Fail!



Spokesperson Success!



Build Relationships

 Establish relationships with key constituencies 
before an emergency
 Know what government agencies have roles and 

responsibilities
 Be familiar with relevant law enforcement and 

emergency management officials
 Identify subject matter experts



Social Media

 Build a social media community before a crisis
 Identify and engage key influencers
 Monitor what is said about your organization and 

issues
 Use your channels to relay your messages and 

provide background material like video and 
infographics



Breaking News Phase

 Ask questions and gather information
 Assess whether this is the tip of an iceberg
 Don’t minimize or exaggerate the situation
 Communicate clearly
 Avoid speculation
 Don’t blame the victims
 Anticipate what critics will say



Verifying Information

 The credibility of your organization is paramount
 A misrepresentation of facts could damage your 

reputation long term
 Only say what you know to be true
 Clear information internally before releasing
 Push out reliable information early and often



Blame Phase

 Anticipate hostile questions and plan your 
responses
 Avoid a defensive posture
 Develop a long-term plan to mitigate harm to your 

organization
 Continue to monitor social media
 Consult with your legal team



Maria Sharapova
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